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MEMORANDUM

TO: Members of the Planning Commission
FROM: Shandrian Jarvis, Transportation Review

DATE: May 10, 2011

SUBJECT: Variance Request for Salvation Army Subdivision
Case Number— C8-2010-0064.OA

Recommendation: Approval

The applicant for the above referenced subdivision is requesting a variance to Title 25 of the Land
Development Code (LDC) Section 25-4-151. Per LDC 25-4-151, streets of new subdivisions are
required to align with and connect to existing streets on adjoining property unless the Land Use
Commission determines that the Comprehensive Plan, topography, requirements of traffic circulation,
or other considerations make it desirable to depart from the alignment or connection.

The proposed tract is located within the City of Austin’s full purpose jurisdiction at the southwest
corner of Cumberland Road and South 5th Street. The tract is comprised of two multifamily lots on
9.941 acres. A site plan for a 123-unit condominium development at this location is currently under
review by City of Austin staff. -

Staff recommends approval of the variance for the following reasons:

• The development would be adequately served by abutting Cumberland Road and South 5th Street.
In addition, the applicant agreed to provide public access throughout the open space area of the
property and a pedestrian connection to Garden Villa Lane as a condition of zoning.

• Extension of Baird and Garden villa lanes would place undue hardship on the property.
Connection of these two roadways through the property would reduce the developable area by
approximately 40 percent and would require a redesign of the site. The applicant has invested
approximately $500,000 in the planning and development of this site, and is committed to
providing an additional $50,000 in off-site improvements to address traffic impacts.

• The apphcant and the Galindo Elementary Neighborhood Association (GENA) have a private
restrictive covenant that states that this development will not access Baird or Garden Villa lanes.
Consequently, the neighborhood group fully supports the applicants request not to extend Baird
and Garden Villa lanes through the property.

If you have any further questions or required additional information, please contact me at 974-2628.

Shandrian Jarvis
Transportation Review Staff

cc: Sylvia Limon, Case Manager
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TUE
Tom Groll Engineering

May 9,2011

City of Austin
Planningarid Deve1opmeiitJ)epártment
505 Barton Springs Road
Austin, TX 78704
Attn Mr George Zapalac

Re Variance request ftc C8-2010-0064 OA & SP-2010 01 ?9C
Silvation Arm) Sit...

1001 Cumberland Road ‘

Austm, TX 8’0 I “ni’ >

Dear Mr Zapalac,

This letter is provided on behalf of Mr. Teny Mitchell of Monark DevelopmentiQ request a variance to
the Ciy’s Land Dex elopment Code Sectior 25-4-151 for the above referenced project

The Salvation Army has oned the proposed project site since 1974 Prior to Momarktevelopment’s
invoherrent, the site was zoned MF-l-CO per Zoning Ordinance No 990506-62 (please see the attached
copy of the ordinance) Part 2, Section 1 of tins ordinance placed a condition on the site that ‘there shall
be no vehicular access from the Property to Garden Villa Lane or Ba,rd Lare All vehicular access shall
be from other adjacent public streets or through other adjacent property”

In 2007, Moniark Dct eloprnent engaged in negotiations with the Gumdo Elementary Neighborhood
Association (GENA) in preparation to change the site zoning from MF-l to SF-6 to facilitate approval of
the currently proposed site plan (SP-2010-0179C). During those negotiations, one of GENA’s primary /*
coaceros was that they did not want vehicular access from the project ste to Garden Villa I ane or Bairde ‘
Lane Momark Development agreed to this condition as it was simoly a continuance of the previous
zoning covenant In addition to the requirements of the zoning ordinance, Momark De.elopment
exeited Restrictive Covenant No. 2008027441 with GENA to document other requirements fdFIheir
support of the zoning d ange Section 3(b) of tnis restrictive covenant limits vehicular acce to the site
to one loe,tion on Cumberland Road and one location on South 5th Street Ultimately the Zoning Case
No Cl4-2O07-0129 was approved by Council and the zonmg was changed to SF-6-CO4please see the
attached Zoning Ordinarce No 20080214-080) By all accounts, it is clear that Moniark Development,
toe Galrndo Elementary Neighborhood Association, and City Council all understb&I and agreed that
e1ucular access to the site shall be Imuted to one location on Cumberland Road and one location on
South 5th Street, and sftall not extend from Garden Villa Lane or Baird Lane

A

We first submitted the applications for plat vacation, re-subdivision, and site plan approval in the latter
part of 2008 Due to economic conditions, it became necessary to withdraw and resubmit the
applications As a result, we have had to make significant alterations to the site plan to address
intervening changes in the development code Our current applications are due to expire in mid-June
We have been working diligently towardcleanng all of the comments in order to beat the expiration date
and avoid having to once again t ithdraw and re-submit these applications As recently as last Thursday
we were unaware that Staff would require a variance request to LDC 25-4-151 to address the non-
extension of Garden Villa Lane and Baird Lane into the proposed site plan It has been implicit all along
that due to the language found in the various ordináheès and restrictive covenants that Garden Villa Lane
and Baird Lane could not extend into the site, and that the City supported this well documented condition
of the zoning case, which gained Council approval in February 2008.

Si0 Office (5i2) 448-09220 Fax (512)448-0924*
IrrI ‘11..... T..,;I. nt.,.1 c:,.. ,A, m



The City of Austin’s Land Development Code Section 25-4-151 requires that “Streets of a new
subdivision shall be aligned with and connect to existing streets on adjoining property unless the Land
Use Commission determines that the Comprehensive Plan, topography, requirements of traffic
circulation, or other considerations make it desirable to depart from the alignment or connection”. Given
the history of the negotiations between the developer, the City and the neighborhood association on this
project we feel that “other considerations make it desirable to depart from the alignment or connection.”

If you need any further information regarding this variance request, please do not hesitate to contact me
by any of the means provided below. Thank you for your timely consideration and attention to this
matter. We look forward to a quick resolution.

Thomas J. Groll, P.E.
President
Tom Groll Engineering, PC
2222 Western Trails Blvd., Suite 107
Austin, TX 78745
Firm #9799

(512)448-0922(0)
(512) 448-0924 (f)
(512) 848-5796 (m)

tonig(ätg-eng.com

Attachments: Zoning Ordinance No. 990506-62
Zoning Ordinance No. 20080214-080
Restrictive Covenant No. 2008027441
Restrictive Covenant No. 2008084481

Cc: Mr. Terry Mitchell — Momark Development
- Ms. Alice Glasco — Alice (lasco Consulting

TG/tj g
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ORDINANCE NO. 990506-62

AN ORDINANCE REZONING AND ClANGING ThE ZONING MAPACCOMPANYING CHAPTER 25-2 OF THE CITY CODE AS FOLLOWS:
LOT!, ISSAC DECKER LEAGUE SUBDIVISION, IN TRAVIS COUNTY, FROMFAMILY RESIDENCE (SF3) DISTRICT TO MULTI-FAMILY RESIDENCELIMITED DENSflT-CONDFTTONAL OVERLAY (MF-t-CO) DISTRICT,LOCALLY KNOWN AS 2900 SOUTH 5TH STREET, IN THE CITY OF AUSTIN,TRAVIS COUNTY, TEXAS.

BE IT ORDAINED BY THE CiTY COTJNCIL OF THE CITY OF AUSTIN:
PART 1. The Zoning Map established by Chapter 25-2-191 ofthe City Code is amended tochange the base zoning district from Family Residence (SF3) district to Multi-FamilyResidence Limited Density-Conditional Overlay (MP-l-CO) district on the propertydescribed in File C14-98-0084, as follows:

Lot 1, issac Decker League Subdivision, a subdivision in the City of Austin,Travis County, Texas, acàording to the map orplat ofrecord in Plat Book 575,Pages 585-588, ofthe Nat RccQrds ofTravis County, Texas, (the “Property”)
locally known as 2900 South 5th Street, in the City ofAustin, Travis County, Texas, and asmore particularly identified in the map attached as Exhibit “A”.
PART 2. The Property is subject to the following conditions:
1. There shall be no vehicular access from the Property to Garden Villa Lane or BairdLane. AU vehicular access to the Propeity shall be from other adjacent public streets orthrough other adjacent property.

2. Obstructions to pedestrian access from the Propezty to Garden Villa Lane or BairdLane are prohibited.

3. The number ofresidential dwelling units located on the Property may not exceed 60units.

a

C-

a
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No structure of any kind may be built to a height greater than 35 feet above groundlevel on the Property.

5* The following uses of the Property are prohibited:

Coitdótniniutn Residential
— Multifamily Residential

Townhouse Residential
Two-Family Residential

- Residential Treatment
- Day Care Services (General)

Except as specifically restricted under this ordinance, the Property may be developed andused in accordance with the regulations established fiw the Multi-Family Residence LimitedDensity (MF-l) base district and other applicable requirements of the Land DevelopmentCode.

PART 3. The Council waives the requirements of.Sections 2-2-3, 2-2-5, and 2-2-7 of theCity Code for this ordinance.

PART 4. This ordinance takes effect n May 17, i!?99.

PASSED AND APPROVED

y 6. 1999 §
Kirk Watson

Mayor

APPROVED:_______________ ATtEST:
Andrew Martin
City Attorney

A. Brown
Clerk

Page 2 of 2
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(-p
ORDINANCE NO. 20080214-080

AN ORDINANCE REZONING AND CHANGING THE ZONING MAP FOR THE
PROPERTY LOCATED AT 1001 CUMBERLAND ROAD FROM MULTIFAMILY
RESIDENCE LIMITED DENSITY (MF-1) DISTRICT AND MULTIFAMILY
RESIDENCE LIMITED DENSITY-CONDITIONAL OVERLAY (MF-1-CO)
COMBINING DISTRICT TO TOWNHOUSE A?Th CONDOMINIUM
ESIDENCE-CONDITIONAL OVERLAY (SF.6-CO) COINING DISTRICT.

BE IT ORDAINED BY TIlE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The zoning map established by Section 25-2-19 1 of the City Code is amended to
change the base districts on the property described in Zoning Case No. C14-2007-0129, on
file at the Neighborhood Planning and Zoning Department, as follows:

Tract One: From multifamily residence limited density (lylE-i) district to
townhouse and condominium residence-conditional overlay (SF-6-CO) combining
district.

Lot 1, Cumberland Center Subdivision, a subdivision in the City of Austin, Travis
County, Texas, according to the map or plat of record in Plat Book 70, Page 48, of
the Plat Records of Travis County, Texas; and

Tract Two: From multifamily residence limited density-conditional overlay (MF-i
CO) combining district to townhouse and condominium residence-conditional
overlay (SF-6-CO) combining district.

A 4.812 acre tract of land, more or less, being the south part of a 10.02 acre tract of
land in the Issac Decker League, Survey 20, Abstract 8, said 10.02 acre tract of
land being more particularly described by metes and bounds in a deed of record in
Volume 4338, Page 810, Deed Records of Travis County, Texas (the “Property”),

locally known as 1001 Cumberland Road, in the City of Austin, Travis County, Texas, and
generally identified in the map attached as Exhibit “A”.

Page 1 of 3
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PART 2. The Property within the boundaries of the conditional overlay combining district
established by this ordinance is subject to the following conditions:

A. A site plan or building permit for the Property may not be approved, released,
or issued, if the completed development or uses of the Property, considered
cumulatively with all existing or previously authorized development and uses,
generate traffic that exceeds 2,000 trips per day.

B. The maximum number of residential units is 123 units.

C. A 25-foot wide vegetative buffer shall be provided and maintained along the
south property line. Improvements permitted within the buffer zone are limited
to (i) community garden, playground, sidewalk, trails or egress to Garden Villa
Lane, (ii) trees and other plantings, and (iii) drainage, underground utility
improvements or those improvements that may be otherwise required by the
City of Austin or specifically authorized in this ordinance.

D. No single building within the Property shall have a footprint or foundationlslab
area which exceeds 10,000 square feet.

E. Vehicular access from the Property to South 5th Street and to Cumberland Road
is limited to one curb cut to each roadway.

F. Except as otherwise provided in Sections 0 and H of this part, the maximum
height of a building or structure constructed within 75 feet from South 5 Street
and Cumberland Road is:

1) two stories; and
2) 35 feet.

0. The portion of a building in a habitable attic shall not be counted as a story if it
meets the requirements of Chapter 25-2, Subchapter F, Article 3.3.2.C.
(Definitions and Measurement).

Page 2 of 3



H. If the first story of a two-story building or structure constructed on South 5th

Street is not more than three feet above the average elevation of South 5th Street
as measured along the front elevation of the building or structure, then:

I) a garage may be built below grade; and
2) a garage built below grade shall not count as a story; and
3) a garage bulk below grade shall not be used as a residential unit.

Except as specifically restricted under this ordinance, the Property may be developed and
used in accordance with the regulations established for the townhouse and condominium
residence-conditional overlay (SF-6) base district, and other applicable requirements of the
City Code.

PART 3. This ordinance takes effect on February 25, 2008.

PASSED AND APPROVED

Febnxa 14 , 2008 1
Will Wynn

Mayor

AflROVEDQ;& ATTEST: U
David A\lan Smith ShirIey. Gentry

City At’tmey City Clerk

Page 3 of 3
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RESTRICTIVE COVENANT

This Restrictive Covenant (this “Restrictive Covenant”) is executed by Momark
Development, LLC, a Texas limited liability company (“Owner”) and Galindo ElementaryNeighborhood Association (the “Associatioii’).

Recitals:

A. Owner has entered into a Rcal Estate Contract with The Salvation Army to
purchase the real property located at 1001 Cumberland Road in Austin, Travis County, Texas,
and more fully described as follows (the “Properly”):

Approximately 9.9901 acres out of the Isaac Decker Survey No.
20, Abstract No. 8, and being (i) Lot I of CUMBERLAND CENTER, a
subdivision in Austin, Travis County, Texas, according to the map
or plat thereof recorded in Book 70, Page 48, of the Plat Records
of Travis County, Texas (Travis County Appraisal District
04030501020000), and (ii) Lot 1, ISAAC DECKER LEAGUE
SUBDIVISION, a subdivision in the City of Austin, Travis County,
Texas, and being the same property described in City of Austin
Zoning Ordinance No. 990506-62.

B. Owner is seeking SF-6 zoning for the Property, in Case No. C-14-2007-0219The Association has agreed to support SF-6 zoning in consideration of the various concessionsand agreements made by the Owner which are more fully set forth below.

Agreements:

Now, THEREFORE, for $10.00 paid by the Association to Owner and other good andvaluable consideration, and in consideration of the mutual covenants and benefits herein, Ownerand the Association covenant and agree as follows:

1. Zoning. The Association consents to and agrees to SF-6 zoning for the Property.Owner agrees to restrict development of residential units on the Property to no more than onehundred twenty-three (123) units.

2. Buildings and Development.

(a) Height Limitation. The maximum height of a building along or structureconstructed within 75 feet from South 5th and Cumberland Road is: (i) two stories; and (ii)thirty-five feet (35’) in height. The portion of a building in a habitable attic shall not be countedas a story if it meets the requirements of Chapter 25-2, Subchapter F, Article 3.3.2.C.(Definitions and Measurements). If the first story of a two-story building or structure constructedon South 5th Street is not more than three feet above the average elevation of South 5th Street asmeasured along the front elevation of the building or structure, then:

(i) a garage may be built below grade; and

(ii) a garage built below grade shall not count as a story; and

(iii) a garage built below grade shall not be used as a residential unit.
(b) Buffer. There shall be a twenty-five foot (25’) wide vegetative bufferalong the south boundary of the Property. No improvements of any kind or character arepermitted to be constructed or installed within this area and no variances or waivers will be

RESTRTCTIVECOvENANt Page I loot Cumbeñar4 Road
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l.A
sought from compatibility standards (Article 10), except for (i) a community garden, playground,
sidewalk, trails or egress to Garden Villa Lane, (ii) trees and other plantings, and (iii) drainage
and underground utility improvements, or improvements otherwise required by the City or
specifically authorized by City codes.

(c) Maximum Square Footage. No single building within the Property shall.
have a “footprint” or foundation/slab area which exceeds 10,000 square feet.

(d) Rain Harvesting. Rooftop rainwater harvesting will be provided within
the Property for use in the Community Garden described herein.

3. Transportation & Connectivity.

(a) . Traffic Calming. Owner shall post with the City of Austin fiscal surety inthe amount of $50,000.00 for the installation of any traffic calming devices that the Director ofPublic Works and Transportation determines is appropriate along Cumberland Road, otheradjacent street to the property or other street within the Galindo Neighborhood boundaries, priorto the time of site plan approval.

(b) Access. Access to and from the Property shall be limited to one (1)ingress/egress point or curb cut along South 5°’ Street and one ingress/egress point or curb cutalong Cumberland Road.

(c) Public Access. Public access will be allowed on all private streets,sidewalks and trails set forth within the Property, and throughout any other common areas orpublic open space located within the Subdivision.

(d) Trails and Sidewalks. A trail or sidewalk will be installed within theProperty that links the sidewalks along Cumberland Road and South 5th Street. Pedestrian accesswill be provided from Garden Villa Lane.

4. Community Park. Owner shall provide a community park area of approximatelytwo (2) acres of land, which shall include the Garden Site.

5. Community Garden. Owner shall develop and provide, for the benefit of theProperty and all current and future owners thereot a public community garden of not less thanone-half (1/2) of an acre of land (the “Garden Site”) which development obligations shallinclude:

(a) relocate top soil from its current site to the new location;

(b) install or construct three (3) water hose bibs;

(c) install or constnuct a five foot (5’) wrought iron fence around the perimeterof the Garden Site and a gate with controlled access;

(d) remove and/or relocate trees at a new location that casts shade on and inthe planting area;

(e) establish a system that ensures equitable public access to the South AustinCommunity Gardens, with each gardener being assessed a monthly fee based on maintenancecost;

(1) install or construct on-site lighting in and around the Garden Site whichwill be sensitive to plants and will be shielded away from plants;

RESTRTCTIVE COVENANT Pagc 2 1001 Cun,bei-!and Road
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(g) the minimum lot size per gardener will be comparable to what currentlyexists;

(h) the Garden Site will be landscaped, terraced and/or flattened;

(i) existing fruit trees &om the South Austin Community Gardens will beintegrated into the site plan for the Property and orchard clustering shall be maintained whereverpossible.

Upon completion of the foregoing, Owner shall have fulfilled all duties and obligations of Ownerwith respect to the Garden Site.

6. Zoning

(a) Rollback. If this Restrictive Covenant is violated, Owner will not objectto any rollback in zoning to SF-3. Notwithstanding the foregoing, a rollback in zoning will notbe triggered if, for whatever reason, the City refuses to allow the installation of the trafficcalming devices referenced and described in Section 4 above.

(b) Rezoning Case. This Restrictive Covenants is being executed inconnection with the pending approval of the rezoning of the Property by the Austin City Council,zoning case number C-I 4-2007-0219. As such, this Restrictive Covenant shall only be effective,and shall only be filed, after all of the zoning matters described in this Restrictive Covenant havebeen approved on third and final reading by the Austin City Council. If, after final approval ofthe zoning case(s) described in this Section, any portion of the Property is rezoned, then therestrictions described in this Restrictive Covenant applicable to that portion of the Property shallautomatically expire and be of no further force or effect, without any further action by any party.
7. Enforcement of Restrictive Covenant. If any person or entity shall violate orattempt to violate this Restrictive Covenant, it shall be lawflul for the Association, or itssuccessor organizations, to prosecute proceedings at law or in equity against such person orentity violating or attempting to violate this Restrictive Covenant, to prevent the person or entityfrom such actions, and to collect damages for such actions.

8. Miscellaneous.

(a) Successors and Assigns. This Restrictive Covenant shall be a covenantrunning with the Land and shall be binding upon and inure to the benefit of Owner, theAssociation, and their respective successors and assigns.

(b) Severability. If any part of this Restrictive Covenant shall be declaredinvalid, by judgment or court order, the same shall in no way affect any of the other provisions ofthis Restrictive Covenant, and such remaining provisions of this Restrictive Covenant shallremain in full effect.

(c) Amendment. This Restrictive Covenant may be modified or amendedonly by joint action of both (a) the Board of the Association, or such other organization as maysucceed the Association, and (b) Owner or the then-current owner(s) of the Property or portionthereof at the time of such modification or amendment.

(d) Private Restrictions. This Restrictive Covenant is a private restrictivecovenant, and the City shall have no authority to enforce the provisions hereof.

l]tIThI\INDER UI Ills P.\Ui; SI INUtNALfl jrI..i III.ANXI
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Lx CLTED as of the dates of the acknowledgments set forth below, TO BE EFFECTWE as of

the PC dayof 4008.

OWNER:

Momark Development, LLC
(a Texas limited liability company)

By:_____________________________
Nar m*i

STATE OF TEXAS

COUNTY OF / i .3

§
§
§

This instrument was
2008,b5

limited liabi

the ders gned authority, tlijsday of

_________

of Momark Development,
imited liability eojipany.

SJc\ \ILRI:s (:1N1I% oN lc,Il.l)cINc; I’Ac;i:J
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ASSOCIATION:

Galindo Elementary Neighborhood Association
(a Texas non-profit corporation)

By: ?a- s,1J
Name: Pii.aA Sprfsvtl.e_
Title: &At,s-op IFmmn4fl’-’-j

WV, E%v1 We flss.n...—j’(As.

O ?/ 2t/).r/O%’

STATEOFTEXAS §

COUNTY OF Tave
This instrument was acknowledged before me, the undersigned authority, this 22-day of

‘Ftb..ar-j ,2OO,by Va-h-jc c.

____________

of Galindo
Elementary Neighborhood Association, a Texas non-profit colporation, on behalf of such nonprofit corporation.

fDhAtA,iGtiIANfl
I ‘ flPWIAIWTWII
I \ COIlIlSIOl IXPIqI:

_J

Return,

4L4cc-q
5117 V4?$QR,vL1
4qyj__1tL2flL.

FILED AND RECORDED
OFFICIAL PUBLIC RECORDS

tM4&twtt4
FW 22 04:04 2e08027441

CLARXMII $32.00
DANA CESERUVOIR COUNTY CLERK

TRAVIS COUNTY TEXAS

REStftICTLV CQvEN.kNT Page 5 (001 Cumberland Road
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Zoning Case No. C142OO7.O129

RESTRICTIVE COVENANT

OWNER: The Salvation Army, a Georgia corporation

ADDRESS: 5117 Valburn Dr.. Austin, Texas 78731

CONSIDERATION: Ten and NoIlOO Dollars ($10.00) and other good and valuable
consideration paid by the City of Au.stin to the Owner, the receipt and
sufficiency of which is acknowledged.

PROPERTY: Tract One. Lot I. Cumberland Center Subdivision, a subdivision in
the City of Austin, Travis County, Texas, according to the map or
Nat of record in Plat Book 70, Page 48, of the mat Records of Travis
County. Texas: and

Tract Two. A 4.812 acre tract of land, more or less, being the south
part of a 10.02 acre tract of land in (he Issac Decker League, Survey
20, Abstract 8. said 10.02 acre tract of land being more particularly
described by metes and bounds in a deed of record in Volume 4338,
Page 810. Deed Records of Travis County, Texas

WHEREAS, the Owner of the Property and the Galindo Elementary Neighborhood
Association (“GENA”) have agreed the Owner shall perform certain obligations associated with
the rezoning and development of the Property: and

WHEREAS, the Owner, GENA. and the City of Austin have agreed that the City shouldreserve the right to roll back the Owner’s requested zoning if those obligations are not timelyperformed: and

WHEREAS, the Owner has agreed that the Property should be impressed with certain
covenants and restrictions to give effect to these agreements:

NOW, THEREFORE, it is declared that the Owner of the Property, for the consideration,
shall hold, sell and convey the Property. subject to the following covenants and restrictionsimpressed upon the Property by this restrictive covenant. These covenants and restrictions shallrun with the land, and shall be binding on the Owner of the Property, its heirs, successors, andassigns.

1. Owner has agreed with GENA that Owner shall:

a. provide two acres of land tot use as a community park of which one-half acre shall be
a community garden:

b. provide rooftop rainwater harvesting for the community garden use:

c. provide pedestrian trails or sidewalks within the Property that link sidewalks along
Cumberland Road and South 5h Street. Pedestrian access shall be provided to Gardcn
Villa Lane;

d. provide for public access throughout the open space area of the Property: and

co
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e. post fiscal surety in the amount of $50,000.00 for the installation of any traffic calming
devices that the Director of the City’s Public Works Department determines isappropriate along Cumberiand Road, other street adjacent to the Property, or otherstreet with the Galindo Neighborhood bouidaries, prior to the time of site plan
approval. The Owner’s agreement with GENA to post surety for traffic calming shall
not impair the City’s ability under the City Code, and the City reserves the right, to
require other traffic improvements to the degree necessary to mitigate other traffic
impacts from development of the Property.

2. If Owner has not satisfied its obligations to GENA under Paragraph I within sixty (60)
months after the date on which the City of Austin approves a site plan for the
development of the Property (or a portion thereof), then the Owner will not object to therezoning of the Property by the City to single family residence limited density (SF-3)zoning disthet.

3. If any person or entity shall violate or attempt to violate this agreement and covenant, itshall be lawful for the City of Austin to prosecute proceedings at law or in equity againstsuch person or entity violating or attempting to violate such agreement or covenant, toprevent the person or enthv from such actions, and to collect damages for such actions.

4. If any part of this agreement or covenani is declared invalid, by judgment or court order,the same shall in no way affect any of the other provisions of this agreement, and suchremaining portion of this agreement shall remain in flaIl effect.

5. If at any time the City of Austin fails to enforce this agreement, whether or not anyviolations of it are known, such failure shall not constitute a waiver or estoppel of theright to enforce it.

6. This agreement may be modified, amended, or terminated only by joint action of both (a)a majority of the members of the City Council of the City of Austin, and (b) by theowner(s) of the Property subject to the modification, amendment or termination at thetime of such modification, amendment or termination.

EXECUTED this the day of 2008.

TUE SALVATION ARMY,
A Georgia corporation
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OWNER:
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APPROVED AS ‘F ORM:

Assistant City Adorney —

City of Austin

cD

THE STATE OF §
COUNTY OF

This instrument was acknowJejSl on
2008, by DM10 B. MOTHERSHE
Salvation Army, a Georgia corporation, on its behalf.

After Recording, Please Return to:
City of Austin
Department of Law
P. 0. Box I 088
Austin, Texas 78767-1088
Attentioh: Thana Minter, Parategal

this the &dayof Ii&—
1 of The

Notary

YIU.ENE). SEARDY

FILED AND RECORDED
OFFICIAL PUBLIC RtCORQS

2008 flay 20 11:43 2GO88448
CLARKMII $24.00.

DANA DEBERUVOIR COUNTY CLERK

TRAVIS COUNTY TEXAS

Recorders Memorandun,-At the time otrecorth,ti,is,
this instrument was found tube inadequate for the best
reproduction because of illegibility, carbon or
photocopy. discotorcd paper. etc. All blockoucs.
additions and changes were present at the time the
instrument was flied and recorde&
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Alice Gasco Consulting
5117 Valburn Court, Sufte A

Austin, TX 78731
allceglasco@mindspñngcom

512-231-810• 512-857-0187 Fax

Cumberland Site Zoning Conditions - C14-2007-0219
GENA and MOMARK

Original date: November 16, 2007
Updated: November 27, 2007 and December 13, 2007

1. Agree to SF-6 zoning limited to 123 units.

2. Limit development to two stories along Cumberland and South 5th Streets. All 2-
story units will allow attic space to be used as a loft.

3. Provide a public community garden of not less than 0.5 acres with the following:

A. relocate the top soil from its current site to the new location.
B. provide 3 water hose bibs..
C. provide aS foot ought iron fence and a gate with controlled access.
D. relocate or remove trees at the new location that cast shade in the planting

area.
E. establish a system that ensures equitable public access to the South Austin

Community Gardens. Each gardener will be assessed a monthly fee
based on maintenance cost.

F. on-site area lighting in and around the garden area will be sensitive to plants
and will be shielded away from plants.

0. the minimum lot size per gardener will be comparable to what currently exists.
H. the garden will be landscaped, terraced and/or flattened.
I. integrate the existing fruit trees of the South Austin Community Gardens into
thØ site plan. and maintain orchard clustering wherever possible.

4. Traffic calmin1: the developer (MOMA.RK) will pay for effective traffic calming
along South 5 Street. The traffic calming devices will be located somewhere
between the intersection of South 5th Street and Cumberland Road and the end of the
subject property or immediately adjacent to the site.

Since it has not been determined as to what type of devices will eventually be
installed, the developer (MOARK) has agreed to commit $50,0000 (in his
development budget) to allow for traffic calming in front of the subject property. The
developer would like permission to install the devices as part of the site plan approval
process, where final cost will be determined.

1



ALICE GLASCO CONSULTING
Cumberland Site Zoning Conditions - C14-2007-0219

5. A 25-foot wide vegetative buffer shall be provided and maintained along the south
property line. Improvements permitted within the buffer zone are limited to drainage,
underground utility improvements or those improvements that may be other wise
required by the City of Austin or specifically authorized by City codes.

6. Provide a community park area of approximately 2 acres; this area includes a
community garden.

7: A trail or sidewalk will be provided within the property that links sidewalks on
Cumberland Road and SouthSth Street. Pedestrian access will be provided from
Garden Villa Lane.

8. Building footprints/slab Will not exceed jQQQsquare feet.

9. Access from theproperty will be limited to one ingress/egress point from South 5th

Street andone from Cumberland Road.

10. No variances or waivers will be sought from compatibility standards (Article 10).

11. Public access will be allowed throughout the community’s open space.

12. Rooftop rainwater harvesting will be provided for community garden use.

13. If the conditions listed above are not adhered to, the owner will not object to rollback
in zoning to SF-3. A rollback iii zoning will not be triggered if, for whatever reason,
the city refuses to allow the installation of traffic calming devices.

The signatures below evidence the support for this agreement.
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ALICE GLASCO CONSULTING
Cumberland Site Zoning Conditions - C14-2007-0219

MOMARK

By:_
Name:
Title:
Date:

GENA

By:_
Name:
Title:
Date: i

GENA

By:

GENA

By:_
Name:
Title:
Date:
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